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COMMONWEALTH OF PENNSYLVANIA,   IN THE SUPERIOR COURT OF 
PENNSYLVANIA    

 Appellee    
   

v.   

   
GARRETT LESLIE TATE,   

   
 Appellant   No. 781 EDA 2015 

 

Appeal from the Judgment of Sentence entered February 18, 2015, 
in the Court of Common Pleas of Delaware County, 

Criminal Division, at No(s): CP-23-CR-0001418-2014 
 

BEFORE: ALLEN, MUNDY, and FITZGERALD*, JJ. 

MEMORANDUM BY ALLEN, J.: FILED JULY 31, 2015 

Garrett Leslie Tate (“Appellant”) appeals from the judgment of 

sentence imposed by the trial court after it determined that Appellant had 

violated his probation and parole.  Appellant’s appointed counsel seeks to 

withdraw, citing Anders v. California, 386 U.S. 738 (1967) and 

Commonwealth v. McClendon, 434 A.2d 1185 (Pa. 1981).  We affirm the 

judgment of sentence and grant counsel’s petition to withdraw.   

 The pertinent facts and procedural background of this case are as 

follows:  On February 8, 2014, Appellant was arrested and charged with, 

inter alia, theft by unlawful taking and loitering and prowling at night.1  On 

April 21, 2014, Appellant pled guilty to the aforementioned crimes, and that 

____________________________________________ 

1 18 Pa.C.S.A. §§ 3921(a) and 5506. 
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same day, the trial court sentenced him to a term of imprisonment of time 

served to twelve months for theft by unlawful taking, and a consecutive one 

year of probation for loitering and prowling at night.   

 On May 12, 2014, a bench warrant was issued for Appellant’s arrest, 

based on his violating the conditions of his probation by failing to report to 

his probation officer with proof of his residence, and for failing to report to 

his probation officer before changing his address.  A Gagnon I hearing 

commenced on May 22, 2014, and the Commonwealth presented evidence 

that in addition to failing to inform his probation officer about his change of 

address, Appellant also incurred new criminal charges twelve days after 

being convicted in the present case, in violation of rules 1, 2, 4 and 9 of the 

conditions of his probation, which required him to report to his probation 

officer, obtain permission before changing address, notify his probation 

officer within seventy-two hours of an arrest, and “refrain from overt 

behavior which may endanger oneself or others.”  See Delaware County 

Adult Probation and Parole Services “Gagnon I Hearing Report,” 5/22/14.  

  A Gagnon II hearing commenced on February 18, 2015, at which 

Appellant stipulated to the violations of his probation and parole enumerated 

by Delaware County Adult Probation and Parole Services.  That same day, 

the trial court sentenced Appellant to serve full back time of 222 days for 

theft by unlawful taking, and a consecutive one year of probation for 

loitering and prowling at night. 
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Appellant filed a notice of appeal on February 18, 2015, and on March 

19, 2015, the trial court directed Appellant to file a concise statement of 

errors complained of on appeal pursuant to Pa.R.A.P. 1925(b).  On April 7, 

2015, Appellant’s counsel filed a notice of intent to file an 

Anders/McClendon brief pursuant to Pa.R.A.P.1925(c).  On September 26, 

2014, the trial court entered an order explaining that given counsel’s 

statement of intent to file an Anders/McClendon brief, it would not submit 

a Pa.R.A.P. 1925(a) opinion. 

 Appellant presents one issue for our review: 

1. Whether the trial court’s imposition of sentence requiring 

Appellant to serve full back time was excessive? 

Anders Brief at 3.  

Appellant’s counsel has filed a brief pursuant to Anders and its 

Pennsylvania counterpart, McClendon.  See Anders, 386 U.S. 738; 

McClendon, 434 A.2d at 1187.  Where an Anders/McClendon brief has 

been presented, our standard of review requires counsel seeking permission 

to withdraw pursuant to Anders to:  (1) petition the court for leave to 

withdraw stating that after making a conscientious examination of the record 

it has been determined that the appeal would be frivolous; (2) file a brief 

referring to anything that might arguably support the appeal, but which does 

not resemble a “no merit” letter or amicus curiae brief; and (3) furnish a 

copy of the brief to the defendant and advise him of his right to retain new 

counsel or raise any additional points that he deems worthy of the court’s 
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attention.  Commonwealth v. McBride, 957 A.2d 752, 756 (Pa. Super. 

2008).  Counsel is required to submit to this Court “a copy of any letter used 

by counsel to advise the appellant of the rights associated with the Anders 

process.”  Commonwealth v. Woods, 939 A.2d 896, 900 (Pa. Super. 

2007).  Pursuant to Commonwealth v. Santiago, 978 A.2d 349, 361 (Pa. 

2009), appellant’s counsel must state in the Anders brief the reasons for 

concluding that the appeal is frivolous.  If these requirements are met, this 

Court may then review the record to determine whether we agree with 

counsel’s assessment. 

In the instant case, by letter dated May 20, 2015, Appellant’s counsel 

notified Appellant of his intent to file an Anders brief and petition to 

withdraw with this Court, and informed Appellant of his rights to retain new 

counsel and raise additional issues.  That same day, Appellant’s counsel filed 

an appropriate petition seeking leave to withdraw.  Finally, Appellant’s 

counsel has submitted an Anders brief to this Court, with a copy provided to 

Appellant.  Accordingly, the technical requirements of Anders have been 

met.  We therefore conduct our own independent examination of Appellant’s 

issue to determine if it is frivolous and whether counsel should be permitted 

to withdraw. 

Appellant’s sole argument on appeal is that the sentence imposed by 

the trial court was excessive.  Anders Brief at 3.  A challenge to the 

discretionary aspects of a sentence is not appealable as of right.  Rather, 

Appellant must petition for allowance of appeal pursuant to 42 Pa.C.S.A. § 
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9781; Commonwealth v. Hanson, 856 A.2d 1254, 1257 (Pa. Super. 

2004). 

Before we reach the merits of this [issue], we must engage 
in a four part analysis to determine:  (1) whether the appeal is 

timely; (2) whether Appellant preserved his issue; (3) whether 
Appellant's brief includes a concise statement of the reasons 

relied upon for allowance of appeal with respect to the 
discretionary aspects of sentence; and (4) whether the concise 

statement raises a substantial question that the sentence is 
appropriate under the sentencing code.  The third and fourth of 

these requirements arise because Appellant's attack on his 
sentence is not an appeal as of right.  Rather, he must petition 

this Court, in his concise statement of reasons, to grant 

consideration of his appeal on the grounds that there is a 
substantial question.  Finally, if the appeal satisfies each of these 

four requirements, we will then proceed to decide the 
substantive merits of the case. 

 
Commonwealth v. Austin, 66 A.3d 798, 808 (Pa. Super. 2013) (citations 

omitted). 

Our review of the record indicates that Appellant has filed a timely 

notice of appeal, but failed to preserve a challenge to the discretionary 

aspects of his sentence by filing a post-sentence motion.  This Court has 

made clear that “when a court revokes probation and imposes a new 

sentence, a criminal defendant needs to preserve challenges to the 

discretionary aspects of that new sentence either by objecting during the 

revocation sentencing or by filing a post-sentence motion.”  

Commonwealth v. Kalichak, 943 A.2d 285, 289 (2008) citing 

Commonwealth v. Malovich, 903 A.2d 1247, 1251 (Pa. Super. 2006).  
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Because Appellant failed to file a post-sentence motion preserving a 

challenge to the discretionary aspects of his sentence, his claim is waived. 

Having reviewed the issue contained in the Anders brief, and after 

independent and thorough review of the record, we find Appellant’s appeal 

to be wholly frivolous.  Accordingly, we affirm the judgment of sentence and 

grant counsel’s petition to withdraw. 

Judgment of sentence affirmed.  Petition to withdraw granted. 

Judgment Entered. 

 

 

Joseph D. Seletyn, Esq. 

Prothonotary 

 

Date: 7/31/2015 

 

 

 

 


